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Comment on Proposed Opinion EO-20-0011 
 

Every Arizona lawyer knows the no-contact rule, even if they don’t remember the exact 
rule number: 
 

In representing a client, a lawyer shall not communicate about the subject of the 
representation with a party the lawyer knows to be represented by another lawyer 
in the matter, unless the lawyer has the consent of the other lawyer or is authorized 
by law to do so. 

 
This rule – Ethical Rule 4.2 – “contributes to the proper functioning of the legal system by 

protecting a person who has chosen to be represented by a lawyer in a matter against possible 
overreaching by other lawyers who are participating in the matter, interference by those lawyers 
with the client-lawyer relationship and the uncounseled disclosure of information relating to the 
representation.” Comment [1] to American Bar Association Model Rule 4.2. Although Arizona 
did not adopt this Model Rule comment, a Court of Appeals decision uses even stronger language 
to explain the rule, saying it is intended to “(1) prevent unprincipled attorneys from exploiting the 
disparity in legal skills between attorneys and lay people, (2) preserve the integrity of the attorney-
client relationship, (3) help to prevent the inadvertent disclosure of privileged information, and (4) 
facilitate settlement.” Lang v. Superior Court, 170 Ariz. 602, 604 (App. 1992), citing Polycast 
Technology Corp. v. Uniroyal, Inc., 129 F.R.D. 621, 625 (S.D.N.Y.1990). 

Every ABA ethical code has included the “fundamental ethical precept” of this rule, and 
every state has adopted in one form or another. ABA Formal Op. 95-396 (1995). 

While some other Ethical Rules depend on whether conduct is reasonable – thus injecting 
shades of gray into applying standards – ER 4.2 draws an overt and sharp boundary. If a lawyer 
knows the opposing party has lawyered up, the lawyer is not supposed to communicate with the 
opposing party by any means – face to face, telephone, copy of letter or other document – unless 
that party’s lawyer has consented, or the authorized-by-law exception applies. 
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Draft opinion EO-20-0011 says its proposed interpretation is a bright-line rule that 
“provides more certainty and predictability for lawyers.” But it does not, because the draft opinion 
makes an unwarranted distinction between, on one hand, an email message and, on the other hand, 
an email message to which a formal letter is attached. This is clearly a distinction without a 
difference. It also waters down the receiving lawyer’s responsibility – a responsibility ER 4.2 
clearly imposes – to communicate only with a represented party’s counsel.  

In short, rather than establishing “more certainty and predictability for lawyers,” it 
complicates a rule that is already clear. 

Draft EO-20-0011 starts off constructively by adopting and ratifying an old non-binding 
State Bar of Arizona opinion [Op. 02-02] that concluded that a lawyer may not send opposing 
counsel a letter or other documents and simultaneously copy opposing counsel’s client. Draft EO-
20-0011 even quotes from that old SBA opinion, which (appropriately) said 

 
[e]ven the receipt of a copy of a demand letter, notice of a deposition, or motion for 
sanctions could unreasonably intimidate an opposing party to make decisions 
without adequate advice from their attorney. Once a party has retained counsel, the 
Rule is clear that there shall be no contact with that represented party, regarding 
that representation, without their attorney’s consent, unless the contact is required 
by law. 
 

This concept would be helpful to have in a binding ethics opinion. 
But then the draft opinion stumbles on the significant issue of whether a sending lawyer, 

by copying their client on a communication to opposing counsel, effectively opens the door to 
allowing opposing counsel to copy that client on any response to the sending lawyer. 

Let’s assume Larry Lawyer sends Annie Attorney a letter and, on that letter, indicates he 
is copying his client, Curt. Does that open the door to allowing Annie to respond to both Larry and 
Curt? Draft EO-20-0011 acknowledges that it doesn’t, saying: 
 

It appears to be universally accepted that a lawyer is not, merely by showing their 
client as a “cc” on a formal letter or other document sent to another lawyer, 
impliedly consenting to the receiving lawyer copying the client on a responsive 
communication. 
 

 Then what if the communication Larry generates is an email message instead of a letter? 
Aren’t both the email and the letter simply written communications? Wouldn’t an email message 
be treated the same as the letter? 
 No, according to draft EO-20-0011, because email isn’t the same animal. The draft 
proposes that Arizona follow New Jersey Advisory Committee on Professional Ethics Op. 739 
(March 10, 2021), which concludes that email is more like a conference call than a written 
communication. 
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According to N.J. Op. 739, a lawyer who includes the client on a conference call with 
opposing counsel is “deemed to have impliedly consented to opposing counsel speaking on the 
call and thereby communicating both with the opposing lawyer and that lawyer’s client.” (It 
doesn’t cite any authority for this statement.) To that end, N.J. Op. 739 opines (again without 
citation to any authority): 

 
Email is an informal mode of communication. Group emails often have a 
conversational element with frequent back-and-forth responses. They are more like 
conference calls than to written letters. When lawyers copy their own clients on 
group emails to opposing counsel, all persons are aware that the communication is 
between the lawyers. The clients are mere bystanders to the group email 
conversation between the lawyers. A “reply all” response by opposing counsel is 
principally directed at the other lawyer, not at the lawyer’s client who happens to 
be part of the email group. 

  
The New Jersey opinion is based on two clear fallacies. 
First, that email is like a conference call or in-person meeting. But email clearly is not, 

because it is distant, separate, and standalone. On a conference call or in a meeting, a client’s 
lawyer can interrupt opposing counsel, if opposing counsel tries to speak directly with the client. 
If the client speaks up and doing so is not in the client’s best interest, the client’s lawyer can, as in 
an in-person meeting, take steps to divert or stop the client. But if opposing counsel is allowed to 
copy the client on opposing counsel’s email response, the client’s lawyer has no way to prevent 
the client from jumping into the communication morass. In a footnote, the N.J. opinion says that 
the lawyer who sends an email to opposing counsel and copies their client “can advise the client 
not to reply to any group communication when the group includes opposing counsel.”  

Nice idea in theory, but the client may not heed that advice and, unless the client’s lawyer 
has contemporaneous access to the client, the client’s lawyer cannot try to assert control and protect 
the client from unwise acts. If the receiving lawyer is allowed to copy the opposing client on a 
response, the opposing client may be provoked (intentionally or unintentionally) or otherwise feel 
compelled to respond without consulting their counsel. By the time the client’s lawyer could do 
something because of an email exchange, the damage might already have been done. The client 
might already have said something that shouldn’t have been said and can’t be unheard. 

The New Jersey opinion’s second fallacy is that clients copied on email are “mere 
bystanders.” Clients are not and should never be assumed to be “mere bystanders,” either in in-
person meetings, telephone conferences, or email exchanges. The sending lawyer may have cc’d 
the client for a substantive reason or just to document having sent the email to the client. For 
whatever reason, the sending lawyer’s client is on the email string and is not a mere bystander. 
And a “reply all” response by opposing counsel may be directed at the other lawyer but nonetheless 
is intended to communicate messages to the opposing client. 
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Draft EO-20-0011 buys the idea that an email is materially different from a letter. It adopts 
a distinction without a difference, by concluding that an email on which the client is cc’d implies 
consent, while an email that is a mechanism for delivering a formal letter on which the client is 
cc’d does not. 

The distinction between a letter on which the client is copied and an email on which the 
client is copied is form over function. Contact, not the method of conveyance, is ER 4.2’s point. 
If it is “universally accepted” that a letter on which the client is cc’d does not show implied consent, 
then neither does an email on which the client is cc’d. Email is used not just for informal or minor 
chitchat or scheduling purposes but for substantive communications that often are not 
memorialized in standalone formal letters or other documents. A letter on which the sending 
lawyer copies their client is for all intents and purposes the same as an email message on which 
the sending lawyer copies their client. 

If draft EO-20-0011 is adopted, the following scenarios show how confusing it would be 
to apply ER 4.2: 
 

• Larry Lawyer sends, by postal mail or fax, a long, substantive letter 
to Annie Attorney about the matter on which they are representing 
opposing clients. On that letter, Larry indicates that he is copying 
his client, Curt. Because Larry sent a letter to Annie, she can’t 
respond to Larry and copy Curt. This applies that “universally 
accepted” tenet that Larry’s action – cc’ing his client on a letter or 
other document – does not constitute implied consent that opens the 
door to Annie sending a copy of her response to Larry’s client, Curt. 

• If, instead of sending that long, substantive letter by mail or fax, 
Larry converts it to a pdf and emails the pdf to Annie, Annie also 
may not copy Larry’s client, Curt, on her response because Larry’s 
email to her was just the mechanism by which he delivered his letter, 
and he cc’d Curt on the letter, not on the email. 

• But if Larry cc’s Curt on that email to Annie conveying the pdf of 
the long, substantive letter, apparently, Annie could “reply all,” thus 
copying Curt on her response, because Larry would be deemed to 
have impliedly consented by cc’ing Curt on the email. 

• And if, instead of going to the trouble of formatting a long, 
substantive letter, Larry puts the same content into the body of an 
email to Annie and copies Curt on that email, then Annie apparently 
also may “reply all,” thus copying Curt on her substantive response. 
Larry would be deemed to have impliedly consented by cc’ing Curt 
on the email – the email that conveyed the exact same content the 
physical letter contained. 
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To logically adopt the New Jersey opinion’s result, draft EO-20-0011 would have to 
disavow the “universally accepted” tenet that cc’ing the client on a letter or document does not 
open the door to opposing counsel. Not doing so creates a distinction without a difference: an email 
message versus an email message that conveys a letter or document. There is no difference, 
however, between an email that contains substantive content in the body of the message versus an 
email to which a substantive letter is attached. They are both communications. 

By making this distinction, draft EO-20-0011 also ignores the receiving lawyer’s clear 
obligations. Draft EO-20-0011 says, essentially, that it is unfair to require the receiving lawyer to 
police whether the sending lawyer has copied the sending lawyer’s client. But ER 4.2 explicitly 
imposes this kind of policing on the receiving lawyer. It requires the receiving lawyer to understand 
the boundaries of the no-contact rule and with whom they may and may not communicate. 

The ease and immediacy of email does not excuse the receiving lawyer’s automatic or 
mindless use of “reply all.” While it is generally not a good idea for a lawyer to copy their client 
on an email sent to opposing counsel, nothing prevents it. In a kind of blaming-the-victim way, 
draft EO-20-0011 even says that the sending lawyer should not copy the client in the first place – 
imposing an obligation that the Ethical Rules do not contain – as if that excuses the receiving 
lawyer’s conduct. 

If there is a problem, there is an easy solution: apply the clear boundaries of ER 4.2. 
Regardless of who the sending lawyer has copied on an email message, the receiving lawyer should 
not make assumptions or be able to apply complicated, technical exceptions. The receiving lawyer 
should reply only to the sending lawyer and not automatically “reply all” without understanding 
the sending lawyer’s intentions. The reason ER 4.2 exists – to protect someone who has chosen to 
be represented by counsel – then would be honored. 

ER 4.2 currently imposes clear obligations on the receiving lawyer. Rather than providing 
more certainty for lawyers, draft EO-20-0011, if adopted, does the opposite. Implying consent 
based on a tortured system of whether an email is used as a conveyance mechanism for another 
communication blurs ER 4.2’s otherwise clear lines. 


